INTERAGENCY CONSULTATION PROCEDURES

(Starts as paragraph 3 of the Conformity Rule)

(3)
Interagency Consultation Procedures

(a)
General.

1.
This rule provides procedures for interagency consultation (Federal, State, and local) and resolution of conflicts.  Such consultation procedures shall be undertaken by MPOs, the State department of transportation, and FHWA and FTA with State and local air quality agencies and EPA before making conformity determinations, and by State and local air agencies and EPA with MPOs, the State department of transportation, and FHWA and FTA in developing applicable implementation plans.

2.
Additional definitions:

TAPCD means the Tennessee Air Pollution Control Division

TDOT means the Tennessee Department of Transportation.

(b)
Interagency consultation procedures:  General factors.

1.
Representatives of the MPOs, State and local air quality planning agencies, and State and local transportation agencies shall undertake an interagency consultation process in accordance with this section with each other and with EPA, FHWA, and FTA on the development of the implementation plan, the unified planning work program, the transportation plan, the TIP, any revisions to the preceding documents, and all conformity determinations required by this rule.

2.
The State of Tennessee Air Pollution Control Division (TAPCD), also referred to as the State air agency, shall be the lead agency responsible for preparing the final document or decision and for assuring the adequacy of the interagency consultation process with respect to the development of applicable implementation plans and control strategy implementation plan revisions.  MPOs subject to conformity shall be the lead agencies responsible for preparing the final document or decision and for assuring the adequacy of the interagency consultation process with respect to the development of the Unified Planning Work Program, the long range transportation plan, the TIP, and any amendments or revisions thereto, in the metropolitan area(s) under their jurisdiction.  In the case of non‑metropolitan areas, the Tennessee Department of Transportation (TDOT) shall be the lead agency responsible for preparing the final document or decision and for assuring the adequacy of the interagency consultation process with respect to the development of the Statewide long range transportation plan, the STIP, and any amendments or revisions thereto.

3.
In addition to the lead agencies identified in part 2, other agencies entitled to actively participate in the interagency consultation process under this rule include: the Federal Highway Administration, the Federal Transit Administration, EPA, and local air agencies.

4.
It shall be the role and responsibility of each lead agency in an interagency consultation process, as specified in part 2, to confer with all other agencies identified in part 3, with an interest in the document to be developed, provide all appropriate information to those agencies needed for meaningful input, solicit early and continuing input from those agencies, conduct the consultation process described in 93-105, assure policy‑level contact with those agencies, consider the views of each such agency and respond to those views in a period not to exceed thirty (30) days from the date received, prior to any final decision on such document, and assure that such views and written response are made part of the record of any decision or action.  It shall be the role and responsibility of each agency specified in part 3, when not fulfilling the role and responsibilities of a lead agency, to confer with the lead agency and other participants in the consultation process, review and comment as appropriate (including comments in writing) on all proposed and final documents and decisions in a period not to exceed fourteen (14) days, attend consultation and decision meetings, assure policy‑level contact with other participants, provide input on any area of substantive expertise or responsibility, and provide technical assistance to the lead agency or consultation process in accordance with 93-105 when requested.

5.
It shall be the responsibility of the MPOs, the State and local air agencies, and the State and local transportation agencies identified in parts 1 through 4 above to schedule and convene meetings for their own agencies, and to notify all other agencies involved in the conformity process of these scheduled meetings at least fourteen (14) working days in advance, unless such meetings are of an internal nature and not immediately related to the conformity process.  

6.
Consultation on specific issues, other than the continual process of keeping all the conforming agencies informed on all conformity actions, may be initiated at any time during the conformity process by any of the conforming agencies specified in this rule.  It shall be the responsibility of the initiate to ensure that all other agencies identified in parts 1 through 4 above are notified of any such action.  All agencies so notified must respond to the issue(s) raised within seven (7) days.

7.
It shall be the responsibility of the MPOs subject to this rule, and TDOT to provide the State and local air agencies specified in this rule with the latest version of the TIP and the transportation plan.

8.
It shall be the responsibility of the State and local air agencies to provide the MPOs, TDOT, FHWA, FTA and EPA with the latest version of the SIP as it applies to conformity, in particular, attainment and maintenance plans.

9.
It shall also be the responsibility of each of the conforming agencies specified in this rule to keep their own superiors and constituents properly informed of conformity determinations, as well as making this information available for the general public.

10.
The conforming agencies specified in this rule may employ consultant services at their own discretion.

(c)
Specific roles and responsibilities of various participants in the interagency consultation process shall be as follows:

1.
TAPCD and the local air agencies shall be responsible for, in relation to SIP development, the following:

(i)
emissions inventories,

(ii)
emissions budgets,

(iii)
air quality modeling,

(iv)
attainment demonstrations,

(v)
control strategy implementation plan revisions,

(vi)
regulatory TCMs intended to provide enforceable emission reductions,

(vii)
updated motor vehicle emissions factors,

(viii)
meeting all EPA reporting requirements related to air quality, and

(ix)
responding to all comments concerning the SIP.

The local air quality agencies shall be responsible for their areas of jurisdiction, with the State air quality agency being responsible for all remaining counties, as well as being responsible for ensuring that the specific local air quality programs listed here fulfill these tasks.  Local air agencies may request the State air quality agency for assistance in any of the responsibilities listed here.

2.
The MPOs subject to the conformity rule shall be responsible for, in their area(s) of jurisdiction, the following:

(i)
developing and monitoring transportation plans and TIPs,

(ii)
evaluating TCM transportation impact and feasibility,

(iii)
developing transportation and socioeconomic data and planning assumptions,

(iv)
developing system‑ or facility‑based or other programmatic (non‑regulatory) TCMs,

(v)
providing technical and policy input on emissions budgets, 

(vi)
performing transportation modeling, including,
I
selecting and evaluating such models,

II
documenting their use in conformity determinations, and

III
alerting, for comment, the agencies identified in parts 1 through 4 of subparagraph (b) above when any new model is being tested or employed.


 and,

(vii)
developing conformity determinations within the MPO boundary.

3.
The Tennessee Department of Transportation shall be responsible for:

(i)
developing the Statewide transportation plan and STIP,

(ii)
providing technical input on proposed revisions to motor vehicle emission factors,

(iii)
distributing draft and final project environmental documents to other agencies, when requested by other agencies or as needed, and

(iv)
providing the transportation related information needed for mobile emissions analysis,

(v)
developing the statistical information, such as VMT, vehicle mix, and vehicle speeds, for use in on-road mobile emission analysis,

(vi)
developing the draft document(s) related to the NEPA process, providing it for review, responding to comments and preparing the final document(s),

(vii)
performing transportation modeling, including,

I
selecting and evaluating such models,

II
documenting their use in conformity determinations, and

III
alerting, for comment, the agencies identified in parts 1 through 4 of subparagraph (b) above when any new model is being tested or employed.

 and,

(viii)
making conformity determinations for areas outside of the MPO boundary.

4.
FHWA and FTA shall be responsible for:

(i)
assuring action on final findings of conformity within fourteen (14) days of receiving a formal conformity determination, after consultation with other agencies as provided in this section and 40 CFR §93.105, and

(ii)
providing guidance on conformity and the transportation planning process to agencies in an interagency consultation, in particular as it concerns determining what projects are exempt or regionally significant.
5.
EPA shall be responsible for:

(i)
reviewing and approving updated motor vehicle emissions factors,

(ii)
providing guidance on conformity criteria and procedures to agencies in interagency consultation,

(iii)
commenting on conformity findings, and

(iv)
approving SIP revisions affecting conformity in forty-five (45) days of the date submitted to EPA, or, in the case of a disapproval,

(v)
commenting to the TAPCD in no less than thirty (30) days of date submitted to EPA.

(d)
Conformity determinations: 

1.
All conformity determinations shall be initiated by the sponsor of the transportation plan, program or project subject to the conformity rule.

(i)
MPOs shall be responsible for initiating conformity determinations for plans, programs or projects within the specific MPO boundary.

(ii)
TDOT shall be responsible for initiating conformity determination for plans, programs or projects external to an MPO boundary.

(iii)
MPOs and TDOT shall employ interagency consultation procedures to insure compatibility of conformity determinations for the same or overlapping nonattainment or maintenance area(s).
2.
It shall be the responsibility of the MPOs subject to conformity and TDOT to submit any conformity determinations to the FHWA and the EPA for review and approval before the plan, program or project subject to the conformity rule may be found to conform, or found to be exempt.

3.
All conformity determinations shall be made available for review and comment to the TAPCD, local air agencies, and the EPA no less than thirty (30) days prior to presentation to an executive committee.

4.
All conformity determinations shall also be made available to the general public, as defined in (3)-(h).
5.
Conformity determinations, at a minimum, should include written documentation of the following:

(i)
All the input run streams for the latest mobile emissions model, and attestation that the latest mobile emissions model is being used.

(ii)
Transportation related information and assumptions used for input into the mobile model, such as, vehicle miles traveled, vehicle speeds, and vehicle mix, along with a brief description of the source of this information, including documentation of any transportation related models used.

(iii)
A description of the project, plan or program that is the subject of the conformity  or exemption  status determination(s).

(iv)
The state air agency may request further documentation; however, the agency making the conformity demonstration may appeal to the Technical Secretary if the request seems unreasonable.

6.
The state air agency shall review and provide written comment on conformity determinations within  fourteen (14) days of the date received. This process shall consist of:

(i)
review of mobile model inputs and outputs

(ii)
verification that the latest mobile model is being used

(iii)
review of the reasonableness of transportation related data, and

(iv)
ensuring consistency with the emissions budget and/or the build/no build test, as applicable.

7.
It shall be the responsibility of the FHWA, TDOT and the MPO making a conformity determination, to provide the applicable State and local air agencies and the EPA with documentation of the conformity determination.

8.
It shall be the responsibility of the State air agency to provide affected MPOs, FHWA, and TDOT with appropriate information regarding any SIP changes that could impact the conformity process.

9.
It shall be the responsibility of the EPA to comment on the adequacy of conformity determinations within fourteen (14) days of date received, and to provide the State and local air agencies and FHWA, TDOT, and the affected MPOs regarding changes to the Conformity Rule that could impact conformity determinations.

(e)
Implementation Plans:

1.
Any proposed revisions to the SIP, which may have a direct or indirect effect upon the motor vehicle emissions budget for an area subject to conformity, shall be made available to the MPOs specified in this rule, as well as TDOT, FHWA, FTA, and EPA in written form for their review and comment at least thirty(30) days before presentation to the Tennessee Air Pollution Control Board.

2.
TAPCD shall also provide the public a period of thirty (30) days from the date of announcement to comment on any proposed SIP revisions, as defined in (3)-(i).

3.
Any proposed revisions to the SIP shall include documentation on methods of analysis, calculations, models employed and purpose of the revision.

4.
MPOs, TDOT, FHWA, FTA, EPA or any other interested party may request further documentation, however,  TAPCD may appeal via the procedures defined in subparagraph (h) of this paragraph if the request seems unreasonable.

(f)
Other processes:

l.
TAPCD shall be responsible for initiating the process whereby MPOs, local air quality agencies, TDOT, FHWA, FTA and EPA shall study and develop supplementary consultation procedures to identify, evaluate and address, as needed, the following issues:

(i)
hot spot analysis methods,

(ii)
determination of regionally significant projects,

(iii)
evaluating when exempt projects should be treated as non-exempt,

(iv)
implementation of TCMs,

(v)
identifying conformity determination triggers other than those established in section 93-104, and

(vi)
determination as to which model or models are to be used in the analysis of these issues.

2.
These supplementary procedures may be specific for each metropolitan area or each nonattainment or maintenance area subject to the conformity rule.

(g)
Voluntary Control Measures:

Emission reduction credits from non-regulatory control measures which are not included in the transportation plan or the TIP may be included in a conformity determination emission analysis if the following criteria are met:

1.
Quantification of emission reductions from the measure has been demonstrated by approved EPA methodology,

2.
written commitments have been obtained to ensure that all persons or entities so obligated must comply to the measure,

3.
it has been demonstrated that dedicated adequate funding to execute the measure has been appropriated by the MPO, TDOT or FHWA, and

4.
the control measure is an enforceable obligation included in the latest approved SIP.

(h)
Resolving conflicts:

l.
If conflicts concerning conformity determinations cannot be resolved by the agreed upon interagency consultation procedures, then the State air agency shall notify the agency or agencies involved in the conflict of its intent to escalate the conflict resolution to the office of the Governor.

2.
The fourteen (14) calendar day window shall commence:

(i)
on the date that the Technical Secretary of TAPCD and head of the agency or agencies involved in the conflict officially agree that the conflict cannot be resolved, or

(ii)
one or more agencies other than TAPCD request the start of the fourteen (14) day clock on a specified date, after notifying all other agencies involved of their intent, and TAPCD agrees.

3.
If TAPCD does not contact the office of the Governor within the fourteen (14) day window, then the issue in conflict is considered to be resolved in favor of the agency in conflict with TAPCD.

(i)
Public Participation

1.
Each agency subject to conformity shall provide the general public a thirty (30) day window of opportunity to review and comment on conformity determinations before final action is taken on all transportation plans, TIPs and STIPs.  TAPCD shall offer the public the same opportunity to comment before final action on SIPs. The notification process shall include, at a minimum, public notices and submittals to public depositories. In addition, all public comments must be responded to within thirty (30) days of the end of the comment period.
2.
The public participation procedure defined in (i)-1. above shall not be construed as superseding public involvement procedures already in effect for agencies subject to the conformity consultation process, such as the MPOs' citizen involvement process, the Uniform Administrative Procedures Act (TCA 4-5-101 et seq.), the Tennessee Sunshine Law (TCA 8-44-101 et seq.), or any other established process which already meets or exceeds these standards.

3.
The public or any interested party may also inspect any of the documents related to the conformity process upon request.

